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Immediately after the passage of the Fostering Connections to Success and Increasing Adoptions Act (Fostering Connections), the Legal Center for Foster Care and Education began receiving requests at the federal and state level from policymakers, advocates, and others about how to implement the education provisions of Fostering Connections most effectively. Because education stability and continuity were already a focus of our work, we were able to provide both state and federal examples of best practices. Our work on these issues continues, and as states work through the various legal, policy, and practical challenges to implementation, in particular the need for interagency and cross-systems collaboration, we look forward to sharing our knowledge and experience.

Despite significant efforts in the states, there are still several barriers to full and effective implementation of the education provisions of Fostering Connections. The points below are my personal views that derive from the Center’s extensive work in this area, but they do not purport to represent the views of the ABA, its Board of Governors or House of Delegates.  What we have learned from the first 18 months of Fostering Connections implementation is that the full vision of the education stability and continuity provisions cannot be realized without additional clarification from the Administration on Children Youth and Families.  Guidance is necessary in the following 9 areas: 
1) Clarify that “school in which the child is enrolled at the time of placement” means the initial placement of the child into foster care, each subsequent placement while a child is in foster care and the child’s return home when the placement ends.  Some states have viewed the language to  refer only to initial placement, which undercuts the responsibility of the child welfare agency to provide support, both in making best interest determinations and in the provision of transportation, to children in care each time they move while in care and to decrease school mobility throughout a child’s time in care.  
2) Clarify that “immediate . . . enrollment in a new school” means that the child can be enrolled prior to the provision of typically required documentation (such as birth certificate or guardianship documents) and that the child welfare agency must work with the school to expedite the process to secure all necessary documentation after the child is enrolled.  While this clarification needs to ultimately be coupled with similar guidance to local education agencies to be fully effective, clarification from ACYF related to the intent of “immediate enrollment” would send the clear message that typical delays to enrollment will no longer be acceptable for children in foster care.  
3) Clarify that “immediate … enrollment in a new school” means full participation in the school experience, including regular attendance in academic classes as well as participation in all classes and extracurricular activities.  It is important to make clear that the intent here is to require day-to-day participation, and not a one time act of adding a child’s name to the school registration without ensuring day-to-day attendance and participation.  
4) Provide criteria for best interest determinations.  Fostering Connections requires agencies to make school selection best interest determinations (best interest determinations), but the law does not guide the agencies on how to make these decisions.  Federal guidance must make clear that best interest determinations must be child and case specific.  Guidance also must make clear that cost of transportation cannot be a factor in making best interest determinations.  Federal guidance should require states to identify specific factors to be considered when making best interest determinations about school placement. Guidance should suggest some factors that states can choose to adopt, including but not limited to:  
· preference of the child that his/her school be changed;
· the child’s lack of ties to the current school; 
· the child’s current educational program is inappropriate in light of the child’s educational needs and interests; 
· the distance of and travel time associated with the commute will negatively impact the child’s education; 
· the personal safety of the student; and 
· another school can better serve the child’s unique educational needs and interests, including special education needs. 

5) Require in guidance consultation with all necessary individuals in forming the best interest decision, including but not limited to:
· Parents, regardless of whether they hold education decision making rights;

· Child welfare agency representatives; 

· Children and youth; 

· Child’s special education decisionmaker, if applicable; 
· A representative of the school which the child is attending; 
· Child’s attorney, guardian ad litem, and court appointed special advocate; 
· Other relevant services providers.

6) Clarify best interest determinations and require states to address how disputes will be resolved.  After consultation with individuals listed above, child welfare agencies will make a best interest determination and provide noticeto all parties, including the child, prior to reenrolling the child.  Guidance should clarify the role of juvenile courts in resolving disputes about best interest determinations made by the child welfare agency, when any parties (i.e. child’s attorney or GAL) disagree with the best interest determination.  When parents or another individual with education decision-making authority disagree with the child welfare agency’s best interest determination, the agency must either follow the decisionmaker’s preference, or seek resolution by the juvenile court.  
7) Clarify that “school in which the child is enrolled…” can be either the school the child was attending at the time the child entered foster care or the school in which the child was last enrolled.  The purpose for allowing this flexibility is to be sure that the child has the option to return to the school in which they experienced the most stability.  
8) Clarify transportation funding and provision requirements.  Fostering Connections requires that child welfare agencies ensure that children remain in their same school unless remaining is not in their best interest.  Importantly, it authorizes states to use federal IV-E funds for transportation for IV-E eligible children.  Further clarification is vital to ensure that child welfare and education agencies recognize that the mandate to ensure school stability includes arranging and, when necessary, providing and funding transportation.  To ensure that they can and do have access to sufficient federal dollars to support this transportation ACYF should:
· Clarify that either IV-E foster care maintenance dollars (as provided in Fostering Connections) or IV-E administrative funds (as provided CWPM 8.1B question 27)) can be used by a state to support the transportation for the child to remain in their current school.  Giving states the maximum amount of flexibility in designing a plan to cover these transportation costs will be key to the successful provision of transportation to maximize school stability for children in foster care.  
· Clarify that the state match used for either IV-E foster care maintenance or foster care administrative dollars may come from the state or local child welfare agency, but could also come from other sources, including state or local education agency dollars.  

· Clarify that in accordance with CWPM 8.3B1 question 4 and 8.1B question 28, costs of a foster parent, relative, or other individual 1) traveling to attend a school conference in the school the child was enrolled at the time of placement and 2) transporting the child to extracurricular activities in the school the child was enrolled at the time of placement can be either IV-E maintenance or IV-E administrative expenditures.   

9) It would be incredibly beneficial for federal guidance to suggest that child welfare agencies have clearly identified points of contact at both the state and local agency level with particularly developed expertise on education issues. These identified individuals are desperately needed to ensure education stability and continuity and appropriate services and to resolve disputes that may arise. They provide an efficient and effective way to maintain and share needed expertise within an agency without overburdening all staff.  Several states, both before and after the Fostering Connections Act, have created such positions (either through legislative or practice change) that have had a significant impact on coordination both within the child welfare agency and with education representatives.

In closing, I would like again to thank you for the opportunity to present my suggestions based upon the expertise and experience of the Legal Center for Foster Care and Education. This is an exciting moment and a real opportunity to improve the education, and the lives, of many children in our nation’s foster care system.
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