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QUICK TIPS

. Take a Zen approach to special education. Nothinig permanent—all
arrangements and services can be altered or enharttto accommodate the student.

. To the extent you can, work with the Education Surogate Parent (ESP), the natural
parent, DFS, and other agencies to determine whaessices may be necessary.

. Rope in the experts—try to seek advice, documentatn, or participation from the
child’s therapist, psychologist, and psychiatrist laen appropriate.

. Above all, trust your instincts. Even if you do nbknow the specific legal
requirement, if something does not sound right it ppbably is not appropriate.

. Kids do not typically hate school for no reason. flthey connect with the teachers,
other students, or the materials, they are more ligly to succeed.




OVERVIEW

A gquality education is essential to help studemt®ster care. With the amount of upheaval,
stress, and disruption they face in their livestadole appropriate education will help children in
foster care achieve educational success and lgheatinto independence. Statistically, studies
have shown that kids in foster care experienceverage 1 or 2 placement changes per year,
which often translates into change in school plaa@s Not surprisingly, children in foster care
tend to have lower standardized test scores, gradiieen high school at lower rates than non-
foster kids, and are less likely to go on to high@ucation. They are also more at risk for
suspensions and expulsions.

Therefore, it is critically important to check up gour client’s educational needs to ensure he or
she is receiving all of the services and accommasinecessary to complete his/her education.
Not all students in foster care need special edutar accommodations, and some are over
identified as special education students becaukmaofing struggles or behavior issues. Other
students have problems enrolling in a new schowktyy despite federal and state legislation
requiring schools to promptly enroll students istéy care.

This manual aims to provide an understanding of tohelp advocate for your client if he or
she is having difficulty with school or the sensgerovided by the school district.



SPECIAL EDUCATION ISSUES

. WHEN TO SPOT FOR SPECIAL EDUCATION SERVICES

As a GAL, you should routinely ask your client hbw or she is doing in school. If your client
does NOT have special education, it might be appatgpto request an evaluation when:

A.

O

O

O

O

Your client is falling behind in school with grades
Your client is being asked to repeat a grade ilmskh

Your client has experienced multiple suspensiortiérsame school year (more than 3
suspensions or more than 10 cumulative days suspgrethd/or

Your client takes a significant number of medicasi@r takes medications for mental
health or ADHD.

WHEN A CHILD IS IN FOSTER CARE, WHO HAS EDUCATION R IGHTS?
PARENT, DFS, EDUCATIONAL SURROGATE

Unless an educational surrogate parent (ESP) eristse court has explicitly prohibited
the parent from making educational decisions, yduneed to try to work with the
parent first.

If the parent does not cooperate or follow ups @ppropriate to ask the Family Court or
the School District to facilitate appointment of B8P. Alternatively, if the child has a
relative caregiver, that individual can step in &etb with educational issués.

In the absence of a parent, an ESP, or a relatiregiver, you have the option to file a
motion (or make an oral motion) with the Family @do request permission to intervene
on educational issues until an ESP can be appointed

Alternatively, you can take the ESP training throtige Department of Education and
become an ESP for your child client.

B. TYPES OF SPECIAL EDUCATION

504 Plans

Section 504 of the 1973 Rehabilitation Act proviflasaccommodations for students who have
disabilities and need some extra assistance abkcBome examples of 504 Plans include extra
time on tests, special seating, time out, mentotdegavior interventions, and incentive

It is important to note that if a child was placeith a relative caregiver prior to entering fostare, the caregiver
may not make educational decisions unless andhmtir she attends the ESP training.



structures for students with disabilities. 504nBlare often a precursor to a comprehensive IEP
plan. Such plans may work better for some studéttisough students have significant rights
and protections under a 504 Plan, they do not geothe same degree of due process protection
as |IEPs.

Individual Education Plans or “IEPS”

Under the Individuals with Disabilities EducatiortXIDEA), students with specific disabilities
receive special rights and related services basetedr individual needs. Each child identified
under IDEA is entitled to free appropriate public education (FAPE)?

Delaware has a very strong FAPE requirement, whideeds the federal definition, but
complies with the Third Circuit’'s determination tleachild with a disability has a right to
receive an education that confers a meaningfulfitdressed on the child’s individual potential:

FAPE: Free appropriate public education means speciataion that is specially
designed instruction including classroom instruttimstruction in physical education,
home instruction and instruction in hospitals anstitutions, and related services as
defined by Department of Education rules and re¢guia approved by the State Board
of Education and as may be required to assistld ahih a disability to benefit from an
education that:

a. Is provided at public expense, under public supéyiand direction and without
charge in the public school system;

b. Meets the standards of the Department of Educatsoset forth in this title or in

the rules and regulations of the Department asoseprby the State Board;

Includes elementary, secondary or vocational edutat the State;

Is individualized to meet the unique needs of thi&lovith a disability;

Provides significant learning to the child withiaability; and

Confers meaningful benefit on the child with a 8isty that is gauged to the

child with a disability's potential.

~ 0 oo

No court, administrative tribunal, school distrior, school shall use a definition of
"free appropriate public education” that statesngulies that the term encompasses a
lesser educational program than enumerated indefisition. Courts, administrative,
tribunals, and schools may use a definition oféfegpropriate public education" that
states or implies that the term encompasses a embr&nced educational program than
described in this definition, if consistent withdacision of the United States Third
Circuit Court of Appeals or the United States SupreCourt’

220 U.S.C. §1401 (9); 20 U.S.C. §1412 (a)(1); 14 De§3101(5).
%14 Del C. §3101(5).



C. WHO/WHAT IS COVERED UNDER THE IDEA?

B Kids under 3 years of age

B Kids age 3-5

B School children from age 5-21

B Any educationally related services that are appatgfor the individual child

In order to qualify under IDEA for special educatigervices, a student must be classified as:

Autistic

Deaf or hearing impaired
Blind or sight impaired
Emotionally disturbed
Developmentally delayed
Learning disabled

Physically impaired

Speech impaired

Language impaired

A child with a traumatic brain injury
Other health impaired

D. THE PURPOSE OF SPECIAL EDUCATION (IDEA)

B Definition of Special Education: “Specially designiastruction, at no cost to the parents,
to meet the unique needs of a child with a disigbilncluding....instruction in the
classroom, in the home, in hospitals and instihgj@nd in other settings (physical
education).

B Related Services: transportation, and such dewedofal, corrective and other
supportive services...as may be required to assisicawith a disability to benefit from
special education>.

The school district has a duty to identify and setkildren with disabilitie§. Upon

identification, the school will then conduct psyedducational or other types of testing to
determine what the student’s areas of need arevekder, it is not uncommon for schools to fail
to evaluate students with disabilities. For examptudents with severe behavior problems may
often be disciplined without being evaluated foedpl education. Many of these students have
mental health disorders that impede their abibtyearn without accommodations. Therefore, if
you think your client is having difficulty in schbe either with grades, the school environment,
or behaviors — it is helpful to work with the pareBSP, the school, or Family Court to have the
child evaluated for special education and relagzdises.

Once the request for a special education evaluaiprocessed, the school has 45 school days or
90 calendar days to begin the evaluafioffter the evaluation is completed, the school wil
convene a meeting to determine whether the stupiaiifies for either a 504 Plan or an IEP. If
the child meets a specific classification, a fulitten plan will be developed.

420 U.S.C. §1412 (29)

20 U.S.C. §1401 (26).

20 U.S.C. §1412 (a)(3)(A); 34 C.F.R. §300.111.

714 Del Admin. C. §925.2.3; 34 C.F.R §300.301(b)(ii).




TIPS

It is helpful for the GAL to participate in the IEP process for a few reasons:

You may have special knowledge that will help tblea®! team develop the plan.
You will need to know what accommodations and sgwiyour client requires in school.

If you disagree with the schools assessment, younebp the parent, ESP and/or Family
Court to determine the next step. The parent or EiFPeceive information on their

legal recourse if they disagree with the schodseasment. Generally, the parent/ESP
can file an administrative complaint, a due progesseeding, or request an independent
evaluation.



ll. KIDS ALREADY RECEIVING SPECIAL EDUCATION

A. GENERAL RIGHTS:

B.

O
O

Children with Disabilities are entitled to a Freppkopriate Public Education (FAPE).
The education has to be provided in the leasticést environment (LRE).

Under Delaware Law and the Third Circuit an InduatiEducation Plan (IEP) must be
reasonably calculated to enable a child to receiganingful educational benefits in light
of the student's intellectual potentfal.

WHAT'S IN AN |IEP

Amount of hours in special ed B Type of placement

Assistive technology B Therapy services (occupational, speech, physical)
Specific learning devices B Behavior intervention plans
Emotional support services B Testing accommodations

TIPS

Work with parent or educational surrogate parerdemome an ESP.

Review psycho-educational evaluation(s): Befortemheining eligibility, a school
psychologist or other qualified individual will st reports and evaluations regarding
the student’s areas of need.

Ask the following questions:
o0 How recent are the evaluations?
o Do the recommendations correspond to the IEP accmlations?
o0 Are there areas of need missing on the IEP?
0 Are behavior issues being addressed?

Be practical.

As the GAL, your duty is to consider thest interest of the child However, it is
imperative to find out what the child wants. Foaele, some teenagers do not want
special education help for a variety of reasontheOstudents would rather go to an
alternative school than receive certain accommodati Finding out what your client
wants will be helpful in determining how you advteéor services.

Manage expectations (of yourself, your client, B&P/parent) to determine how best to
achieve the educational interests of your childrtli

8 Seel4 Del C. § 3101 (5)Shore Reg'l High Sch. Bd. of Ed. v. P31 F.3d 194, 198 (3d Cir. 2004) (quotPglk
v. Cent. Susquehanna Intermediate Wit 853 F.2d 171, 182-85 (3d Cir. 1988)ary T. v. Sch. Dist. of PhiJa
575 F.3d 235, 240 (3d. Cir. 2009).
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DISCIPLINE OF SPECIAL EDUCATION STUDENTS

|. CASE BY CASE DETERMINATION FOR VIOLATIONS OF
THE SCHOOL CODE OF CONDUCT

The IDEA requires schools to consider on a casedsg basis whether any unique

circumstances warrant not pursuing the disciplircdignge in placement process for a student
with disabilities (or suspected of having a disapilwho violates the school code of condtict.

[0 School officials can remove an IDEA-eligible stutieom his/her regular school
placement (i.e. suspension) for up to 10 conseewihool days, if the punishment is
appropriate and is administered in the same ma&ar non-disabled students.

I If the school plans to suspend a special educatimhent for more than 10 days,

parents/ESPs are entitled to immediate noticeeftlttision to discipline the student and

the applicable procedural safeguatys.

A. MANIFESTATION DETERMINATION

B A manifestation determination review (MDR) must mcwithin ten school days of the
date the decision was made to punish the studanthfinge in placement has occurred.

B Atthe MDR, the school team will determine if: the conduct was caused by or had a

direct and substantial relationship to the chittisability; or (2) if the conduct was a
direct result of the agency's failure to implemidat IEP.

B If the behavior is a manifestation of the studedi&ability, then the team must develop a

behavior intervention plan or modify the plan taleess behavioral issues.

B If the behavior i10t a manifestation of the student’s disability, thedent can be
disciplined in the same manner as non-disablecestsd

B At the manifestation determination revietwe decision is_notased on whether the
student knew right from wrong, but rather whether the incident was a
manifestation of the student's disabilities:

Manifestation determination also applies to chitdweého are IDEA eligiblebut not yet
identified/evaluated as special education, whererga request services or where school
has knowledge/notice, or pattern of beha¥i¢this may provide some protection for

8504 protected students as well).

B If child might be IDEA eligible, special ed evaligat must be expeditagpbon request®

934 C.F.R. § 300.530(a).

1920 U.S.C. § 1415(k)(1)(H).

M Laurens County School District #55, 31 LRP 597@ui Carolina SEA 1999%eeS-1 v. Turlington633 F.2d
342 (5th Cir. 1981).

1234 C.F.R. § 300.527.

*34 C.F.R. § 300.521 (d).

10



B. FUNCTIONAL BEHAVIOR ASSESSMENT—BEHAVIOR INTERVENTIO N PLANS

If the misbehavior was a manifestation of the stiidedisabilities, the school must conduct a
Functional Behavioral Assessment (FBA).

The FBA identifies trigger behaviors and helpsIt team select interventions to directly
address the problem behavior. In addition to aA RBe school must develop a Behavior
Intervention Plan (BIP) or review and revise thepplan to appropriately handle misbehaviors.

C. SUSPENSIONS

The school district is required to provide FAPE $tudents suspended for more than 10 days
(or totaling more than 10 days for a series of resig) to enable the child to continue to
participate in the general education curriculunth@lgh in another setting, and to progress
toward meeting the goals set out in the child’s.}EP

It's important to participate, as well as ask favilg, therapist, DFS and any other social
work/counselor to also participate. It is also impot to look at all of the child’s circumstances
and not only his/her educational classificatior &xample, a child who is classified with a
learning disability may also be diagnosed with achdisorder or impulsivity. If the child gets
into a fight at school, the incident can still bmanifestation of the student’s disability even
though the classification does not encapsidétef the child’s actual disabiliti€$. (In

Delaware, schools tend to classify students with disability, even though the areas of need
may include other disabilities).

TIPS

B Sometimes kids do better when they get a fresh agtax new program--so if the school
district proposes an alternative setting, it maydfie your client in some cases.

B Keep an eye out for the school district using darahtive placement for a student who
has repeated offenses for fighting, disruptionsjefrance of authority. Sometimes, that
student may need additional accommodations indfcaehavioral consequences.

B If you represent a child that has behavior issneschool, try to make sure the child has a
Behavior Intervention Plan to help deescalate brsésues.

1434 C.F.R. § 300.530(d)(ii).
*34 C.F.R. § 300.530.
634 C.F.R. § 300.530(a), (e); 14 DAHmiIn. C. §926.30.1; 30.5.
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. WHEN ZERO TOLERANCE KICKS IN EVEN FOR SPECIAL
EDUCATION STUDENTS

A. WEAPONS, DRUGS AND SERIOUS BODILY INJURY?"

All bets are off when weapons, drugs and serioallyomjury are involved. The district can
unilaterally move a child to an interim placememt45 days (but would still hold a MDR
meeting).

B Dangerous Weaponmeans a weapon, device, instrument, materiaybstance,
animate or inanimate, that is used for, or is fgamipable of, causing death or serious
bodily injury, except that such term does not idel@ pocket knife with a blade of less
than 2 1/2 inches in lengtfi.

B Drugs: The child knowingly possesses or uses illegaggiar sells or solicits the sale of
a controlled substance while at school or a schowltion, or (a) The term “controlled
substance” is one identified under schedule lJIII}V, or V of 21 U.S.C. 8812(c). These
are serious drugs, not cigarettes or alcohol. (& fErm “illegal drug” means a controlled
substance, but not one that is legally possessed.

B Serious Bodily Injury: The child has inflicted serious bodily injury upanother person
while at school or a school function as defined8nUJ.S.C. § 1365(h)(3), which is
defined as (A) a substantial risk of death; (Byexte physical pain; (C) protracted and
obvious disfigurement; or (D) protracted loss opamment of the function of a bodily
member, organ, or mental faculty;

B The term "bodily injury" means--(A) a cut, abrasitnuise, burn, or disfigurement; (B)
physical pain; (C) iliness; (D) impairment of thenttion of a bodily member, organ, or
mental faculty; or (E) any other injury to the body matter how temporary.

B. OTHER ISSUES
B Parents/ESP can appeal if they disagree with taegshof placement or removal.
B School Districts may request a hearing if theyedadithe child is "substantially likely to

injury him/herself or others" even when weaponsagdrand serious bodily injury are not
involved. In that situation, the decision will bede by a hearing officéf.

1720 U.S.C. § 1415(k)(7).

818 U.S.C. § 930(g)(2).

1918 U.S.C. § 1345(h).

220 U.S.C. § 1415(k)(3)(A) and (B).
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lll.  EXPULSION

From time to time, you may work with a child whaaisrisk of expulsion from school. The first
step is to determine whether the child violatedsti®ool code of conduct. Based on the
individual school code of conduct, the consequentag range from a warning, to in-school
suspension, to out-of-school suspension, to exgulsi

TIPS

B If a student is expelled in one school districhestschool districts are not permitted to
enroll the student until the expulsion period isnpteted®!

B The student is generally entitled to attend anéieve school, if available—but that
partly depends on the nature of the offense andttigent’s agé?

B The school district will make a recommendationh® $chool board if they feel expulsion
is appropriate. If you are able to attend the &stpao hearing, it is very helpful to
advocate for your client. If you disagree with Huhool board’s determination of
expulsion, or the length of time for the expulsigoy may assist the student by appealing
the expulsion decision to the state board. The $taard shall overturn the decision of a
local board only if it decides, after considerihg tadvice of the Secretary, that the local
board's decision was contrary to a specific statedaeral law or regulation, was not
supported by substantial evidence, or was arbitvacapricious.

B If a student is expelled, the school district mustify the DMV and the student’s license
may be suspended (if that student is of age to hdieensef>

B If expulsion is likely, you may be able to help gtadent by:

0 Seeing if the student can be withdrawn before #peiksion proceeding and
enrolled in a new district. This option shouldused only in discrete cases.

0 Seeing if the student was properly evaluated fecis education services, or
whether the school failed to determine whethercthilel received appropriate
services before imposing a consequence.

0 Seeing if you can advocate for a reduced time pgesfexpulsion (i.e. 45 days
instead of the typical 180 day school year expulsio

B Students eligible for special education may NOEkgelled if the behavior is a
manifestation of the child’s disabilify. Even if the conduct was NOT a manifestation of
the child’s disability, the school district nevestbss has an obligation to provide the
student with services and accommodations. Howé@vsrimportant to note that the
student may be removed from a school setting feigline issues and placed in another
setting to receive those educational supports andnamodations.

%114 Del. C. § 4130 (a).

214 Del. Admin. C. § 611.1.0.

%314 Del. C§4130 (e).

2434 C.F.R. § 300.530; 14 Déldmin. C. §926.30.1.
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HOMELESSNESS

In Delaware, all children in the foster care systamconsidered “homeless” for the purpose of
school® This qualification is important because it allostsldren in foster care to immediately
enroll in a new school district without full docuntation or to remain in their old district, even
if their geographic residence is outside the botieda

Because children in foster care may be subjecgetpuient moves or placement disruption,
stability in school is crucial. Therefore, anyéira child in foster care is prevented from
attending school promptly, the federal McKinney-Y®ehlomeless Education Assistance
Improvement Act and enabling Delaware Administ@atRegulations will remove any barriers to
immediate enrolimerft

A. WHO QUALIFIES UNDER THE FEDERAL MCKINNEY-VENTO HOME LESS
EDUCATION ASSISTANCE IMPROVEMENT ACT?

Any child in the foster care system, homeless céiidor a child who is considered an
unaccompanied youth (who does not have the presdrcparent or legal guardiaff).

B. WHAT DOES MCKINNEY-VENTO DO?

The Act requires school districts to promptly eheohomeless child (or a child in foster care)
immediately in the school where the student aciualés or the school of origin (i.e. the child’s
school before entering care or homelessness).sdt@ol shall enroll the student, even if full
documentation (including past transcriptions, immation records, etc.) is unavailable at the
time of enrollment. In addition, it requires th&hool to arrange for transportation for the
student—if feasible.

C. WHAT IF THE SCHOOL REFUSES TO ENROLL THE CHILD?

First, work with the child’s DFS case worker andieational surrogate or parent (if available).
If a dispute arises, the school must immediatetglepending resolution of any dispute.

If the school disagrees with enrollment, it musiyide written notice of the school’s decision
regarding enrollment, contact information for tlenteless liaison, and a dispute resolution
proces€® The school will then offer to hold a “best irgst” meeting to determine whether that
school district is appropriate to meet the chileflcational needs. Some factors considered
include the distance from the foster placementéosichool, whether the school is the original
school, and other accommodations for the studedisation. It is important for the GAL to
attend this meeting because you will be able tp determine if the geographic distance and
school environment are appropriate for your client!

%14 Del Admin. C. § 901.2.0.

%42 U.S.C. § 1143%t. Seq14 Del Admin. C. § 901.
2742 U.S.C. § 1143%t. Seq14 Del Admin. C. § 901.
%42 U.S.C. § 1143%t. Seq14 Del Admin. C. § 901.4.0.
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D. WHAT ABOUT KIDS WHO TRANSFER SCHOOLS WITH SPECIAL
EDUCATION?

B The student’s new school must review the IEP frbenformer schod®

B The new school must adopt, modify, or draft a nE® (and behavior plans) for a
transferring student within a reasonably prompt amof time (no time frame is
currently specified°

B The new school must also provide comparable sesvt@erevious placement until a new
IEP is adopted or revised to fit the new schoawiges®

23 34 C.F.R. § 300.323; 14 Dédmin. C. §925.23.0.
Id.
4.
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HOMEBOUND

Generally, a special education student is entitddoke educated in the least restrictive
environment that can meet the child's needs. Hoomabis only truly appropriate for children
who are medically fragile, under a doctor's recomaia¢ion, or for a time limited period (i.e. 30
days).

If you confront a situation where your client isfgeplaced on homebound for an extended
period of time, it is probably not an appropriatecement.

HOMEBOUND OR CHANGE OF PLACEMENT: *#

If the school is considering placing a student omabound, they will need to document
and justify that the student with disabilities &sdanger to himself or to herself, or is so
disruptive that his or her behavior substantialkgiferes with the learning of other students in
the class® Then homebound services can be implemented,yiba an emergency basis and
it has to be documented in the IEP that it is nemgsnd temporaryy a licensed or certified
school psychologist or psychiatrist.

TIPS
1) Determine whether your client sees a psychtairipsychologist.
2) Determine whether the student really is at oskarm to him/her self or other students.
3) Determine the length of time for homebound ama@tthe school’s long term education

plan is for the student.

32 14 Del Admin. C. §925.27.3.
3d.
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SAMPLE REQUESTS

LETTER TO REQUEST A SPECIAL EDUCATION EVALUATION:

To Whom It May Concern:

| am writing to request an evaluation for for special education and related services
pursuant to the Individuals with Disabilities Edtica Act (“IDEA”) and Section 504 of the
Rehabilitation Act. date of birth is . Please find attached the court order appointing

me as his/her Guardigkd Litem.

is currently in the Division of Family Sees’ custody, and the Family Court Judge has
ordered me to sign any consent forms necessarydin the special education evaluation processasele
see the attached court order.

I understand that __ school has 45 school da98 oalendar days to evaluate and to
hold an eligibility meeting. | further request tha be evaluated under a variety of assessmen
tools and in all areas related to his/her disa¢djtincluding social and emotional status, andlewcac
performance pursuant to 14 Déldmin. C. 8925.4. Please contact me if you have any quest
. Thank you.

Sincerely,

LETTER TO SCHOOL DISTRICT TO REQUEST IMMEDIATE ENRO LLMENT:
To Whom It May Concern:

I am writing on behalf of , ashi@sGuardiarad litemto request immediate
enrollment. As you are likely aware, under McKinnggnto and Delaware’s enabling regulation,
should be enrolled immediateln without medical or other documentation.
42 U.S.C. 811432; 14 Del. Admin. C. §901.4.

(If the child receives special education, you mayda this section: Also, under the IDEA, the school
district is required to provide the child a freeappropriate public education, and must do so without
delay. 34 C.F.R. §300.323.)

If the school has a dispute as immediate enrollrmadtdocumentation, you must still enroll
pursuant to 14 Del. Admin. C. 89Q@1tis my understanding that if documentation is
lacking, then it is the school’s responsibilityassist DFS/ the foster parent/caregiver in obtgitie
appropriate documentation. Please contact measaspossible to discuss 'S
enrollment. Thank you in advance for your consatien.

Sincerely,
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