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Asking the Right Questions II:
Judicial Checklists to Meet the
Educational Needs of Children
and Youth in Foster Care

Introduction

Why Focus on Foster Care and Education?

According to a recent report by Casey Family Programs,' some of the best predictors of
success for alumni of foster care are education-related. These include whether the youth
has acquired basic reading skills, has taken the courses needed for college admission, and
has graduated from high school. Studies from Chapin Hall Center for Children reveal
that, in general, children in foster care enter school academically behind their peers,

and often fall even further behind when changes in their foster care placements result in

school changes.?
The statistics are troubling...

* Over a third of young adults, in a three-state study, who aged out of foster care,

reported having had five or more school changes.’

* In a Washington State study, students in foster care scored 16 to 20 percentile

points below others in state-wide standardized tests.

* A three-state study of youth in foster care, interviewed primarily after completing

10th or 11th grade, on average read at only a seventh grade level.®

* 36% of the alumni of foster care interviewed in one national study had repeated a
grade.®

* A national study found that youth in foster care are more than twice as likely to
have dropped out of high school as youth not in foster care.”

* Only about three percent of youth obtain a bachelor’s degree within a few years of
emancipation.®



And the outcomes don't get better later in life...

According to the Casey Family Programs’ Northwest Alumni Study, alumni of the foster
care system experience difficult employment and financial situations once they become

18 and age out of the system.’

* One-third (33%) lived at or below poverty (about three times the national rate).

* One-third (33%) had no health insurance (almost twice the national rate of
18%).

* Their employment rate was 80% (compared with 95% of same-aged members of
the general population).

* 17% were currently receiving cash public assistance (compared to 3% of the
general population).

Clearly, concrete, practical interventions are needed to ensure that children and youth
who are placed in foster care, or who are living with their parents under the supervision
of child protective services, will be as successful in school and prepared for the future as
their peers. Collaborations among child welfare, educational systems, and juvenile and
family courts are essential to ensure the educational needs of children and youth in foster

care are met and that their educational outcomes are improved.

What Judges Can Do

Decisions made by juvenile and family court judges set standards within the community
and in the systems connected to the court, the families, and the children.' The juvenile
court judge, who inquires about the educational needs and outcomes of children and
youth in foster care from the bench, is setting expectations and standards for practice
which may have a significant impact on how social workers, educators, and other service
providers respond to young people in the future.



Background

Asking the Right Questions I

In December 2002, TeamChild, with support from Casey Family Programs, developed
an education checklist for use by judges within the state of Washington. Then, in 2005,
The National Council of Juvenile and Family Court Judges (NCJFC]) and Casey Family
Programs published “Asking the Right Questions: A Judicial Checklist to Ensure That

the Educational Needs of Children and Youth in Foster Care Are Being Addressed” "' This
publication contained an Education Checklist based heavily on the original TeamChild/
Casey checklist, outlining the array of questions that may be asked in a courtroom with

respect to the educational needs of children and youth in foster care.

The Education Checklist (Checklist) is a tool that judges can use to make inquiries

about the educational needs of children and youth under their jurisdiction, with the goal
of positively impacting their educational outcomes and preparing them for successful
adulthood. The Checklist was extensively field-tested by judges from around the country
who evaluated its practical utility, content, and comprehensiveness by using the Checklist
in their dependency court hearings. The judges also provided their perceptions of the
Checklist’s impact on parties’ attention to educational issues — See the Critical Areas of

Focus section of this publication for their Checklist implementation insights.

What We’ve Discovered Since the First Checklist Publication

The original Checklist was designed to be a tool, not only for judges, but also for
different system stakeholders to collaborate in improving educational outcomes for
children and youth in foster care, and to ensure that educational issues within the
courtroom and beyond are prioritized. The NCJFCJ alone has distributed more than
10,000 copies of the original Checklist publication for use on the bench as well as for
multi-disciplinary trainings with social workers, attorneys, child advocates, education

specialists, and judges."

The Checklist has been used to help spearhead system-wide educational reform efforts.
The leadership exercised by one jurisdiction to bring education issues to the forefront
and engage all system stakeholders was chronicled in Court-based Education Efforts for
Children in Foster Care: the Experience of the Pima County Juvenile Court (Arizona).”

Stakeholders in Pima County' began to understand the issue, recognized the leadership



role the Juvenile Court could have in advancing change, agreed to field-test the original
Education Checklist, and formed a collaborative team to take further action. In a
relatively short time, the county went from simply having an interest in improving
educational outcomes for children and youth in foster care to making real improvements

in courtroom policy and practice.

Impacts Jurisdictions Have Seen Upon Implementing the Original
Education Checklist

From several years of implementing the Checklist, judges identified the following
impacts:

Change in Practice

* A changed court culture that now includes a focus on education (e.g., social
workers that highlight education in their reports, attorneys and child advocates

who anticipate the judge’s educational questions and obtain the answers before

being asked)

* Education issues are addressed as part of routine court practice regardless of

whether there is an identified educational issue in the case

Accountability

* Children and parents know that someone is going to ask about educational
progress and that education is a high priority

* Stakeholders know that the bench has clear expectations with respect to
educational achievement and advocacy and the information needed to ensure

educational progress and success

Motivation

* There is a new focus on educational achievements and aspirational goal-setting

Collaboration

* Sharing the Checklist with all stakeholders has provided a forum for dialogue
between the court and agency about what information is lacking in reports to the

court



* Use of the Checklist in multi-disciplinary trainings has helped to identify
education champions in each stakeholder group who can carry the message

forward

* Better articulation of the roles and responsibilities of what each stakeholder can

do to ensure educational needs are met

Reforms

* Better identification of areas of need and community barriers that are due to a

lack of attention, resources, and educational advocacy

* Identification of additional necessary reforms and where buy-in and motivation is

needed

Outcomes

* Identification and resolution of educational issues prior to the permanency

hearing"



Asking the Right Questions II

Why Revise the Original Publication?

Asking the Right Questions II (Brief) is a revision of Asking the Right Questions: A
Judicial Checklist to Ensure that the Educational Needs of Children and Youth in Foster
Care Are Being Addressed, first published in 2005. It incorporates the guidance and
recommendations of an expert committee of judges, child welfare experts, educational
advocates, and others, for improvements to the original publication. This committee of
experts shared their experiences with the original Education Checklist and perspectives
about improvements based on several years of using the judicial Checklist tool, either
from the bench, as legal representatives, or in multi-disciplinary trainings, to improve

educational outcomes for children and youth in care.

Everyone agreed that the original Checklist publication comprehensively outlined the
questions that judges should ask to ensure that the educational needs of children and
youth in foster care are being met. They also reinforced the value of the publication

and the accompanying Checklist as a tool for multidisciplinary training purposes. In
particular, the committee stressed the need to train stakeholders and new dependency
court judges, with a comprehensive and far-reaching Checklist tool that encompasses the
array of questions that may arise regarding the educational needs of children and youth

in foster care.

The committee, however, recommended that the original publication could be revised
and improved by the addition of two specific, user-friendly checklists: a checklist of the
critical questions every judge should ask about education in every case and a checklist

of critical questions every judge should ask about education and older youth. Drawing
on their collective experience implementing the original Checklist and participating

in collaborative efforts to improve educational outcomes, the committee drafted these
Critical Questions Checklists, which were then extensively vetted with other judges and
education advocates, including members of the National Working Group on Foster Care
and Education.'®



What Tools Are Included in This Publication?

This Brief includes the following judicial checklists and tools related to education:

* The tip sheet, Steps Judges Can Take to Meet the Educational Needs of Children
and Youth, which provides an outline of the process judges can use to address

educational issues from the bench.

* The original judicial Education Checklist, Questions to Ensure that the Educational
Needs of Children and Youth in Foster Care Are Being Addressed, in a new format
that should prove to be more readily accessible as a bench tool.

* The new judicial checklist, Critical Questions Every Judge Should Ask Abour
Education in Every Case.

* The new judicial checklist, Critical Questions Every Judge Should Ask Abour
Education and Older Youth.

How to Use These Tools

Each of the three checklists provides juvenile and family court judges with valuable
guidance to ensure that necessary information is obtained in every case to meet the
educational needs of children and youth in care. Judges should determine which
checklist is most appropriate to use dependent upon the particular stage of the case and

any issues that have arisen.

The original Checklist tool comprehensively outlines the array of questions that may

be asked in a courtroom with respect to educational needs of children and youth in
foster care. This Checklist may be utilized in any hearing to focus on educational issues,
but may be particularly useful for status review and permanency hearings. The Critical
Questions Checklist is a sub-set of the original tool that may be utilized at the initial
hearing, as well as subsequent hearings, to identify and address educational issues and

to ensure continued educational success. The Checklist for Older Youth builds upon

the other two Checklists, providing detailed questions addressing the specific needs

of older youth in care, and it may be used at any hearing to ensure timely high school



completion, successful pursuit of post-secondary education and training goals, as well as
successful transitions to adulthood. The use of the Critical Questions Checklists allows
judges to comprehensively address educational issues, even when there may not be
sufficient time allotted for a particular hearing.

The questions posed in each of these checklists are informed by an extensive review of
education research and practice, and the experiences of experts. The original Checklist
and technical assistance material, as well as the two Critical Questions Checklists and
the Tip Sheet, were reviewed in light of the Fostering Connections to Success and Increasing
Adoptions Act of 2008," which is intended to promote well-being and permanency for
children and youth who are in the nation’s foster care system, and includes specific

provisions on school enrollment, attendance, and transportation.

The Fostering Connections Act requires a state to provide assurances of the
following:

e The child’s foster care placement take into account the appropriateness of the
child’s educational setting and the proximity to the school in which the child is
enrolled at the time.

* The child welfare agency has coordinated with appropriate local educational
agencies to ensure the child remains in the school in which he or she is enrolled
at the time of placement; or if this is not in the child’s best interest, assure that the
child will be immediately and appropriately enrolled in a new school with all of the
child’s education records provided to the school.

e Fach school-age child who receives federal (Title IV-E) assistance is enrolled in
school full-time or has already completed high school.

Each of the tools presented in this publication are intended as collaborative tools so that
judges, child welfare professionals, attorneys and education advocates, can critically
examine educational issues in the foster care system and engage in better decision-
making, better case planning and better service provision, as well as positive changes

in educational outcomes for children and youth. The goal is to ensure children and
youth have a successful education experience while in foster care so that they are able to

ultimately complete high school at the same rate as their non-foster care peers.



The Checklists and Tip Sheet are intended to:

* Increase awareness and knowledge among judges and practitioners about the
educational needs of children and youth in foster care and the requirements of

federal law regarding educational stability

* Assist judges in making specific inquiries that will help identify and address

educational issues
* Expand options for judges in order to make an impact on educational outcomes

* Encourage judges and practitioners to seek further information about educational
needs, issues and outcomes

* Suggest opportunities for advocacy and collaboration to develop and support

system responses and interventions to improve educational outcomes

* Improve practice by professionals by creating an expectation that lawyers, social

workers, and others will be prepared to report and respond on educational issues.

Whether utilized as bench tools in the courtroom, as a training component to promote
educational advocacy, or a collaborative mechanism to improve court and child welfare
practice, the Checklists included in this publication provide judges and stakeholders
with the necessary tools to ensure that education is prioritized and addressed as a key
component of a child or youth’s overall well-being. Utilization of the Checklists in case
planning and decision-making also provides a valuable opportunity to actively involve
foster children and youth in the dependency court process by giving them a voice to
express their educational goals, challenges, and interests. By working collaboratively

to support the academic achievement of children in care, judges and child welfare
practitioners play a vital role in improving educational outcomes for foster children and

youth, as well as ensuring their successful transitions to adulthood.
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Questions to Ensure That the
Educational Needs of Children
and Youth in Foster Care Are
Being Addressed

Education is one of the best barometers of a child’s future. It is absolutely
essential that we pay attention to it. People need to become more aware of these

issues — repetitive use of the Checklist aids in that awareness.

—Judicial Officer

Critical Areas of Focus

The following areas of focus that were addressed in the original Asking The Right
Questions Brief"® continue to be relevant in the use of both the original and new

Education Checklists, and hence are reprinted here.

Enrollment

If a child or youth has a change in placement which also requires a change in schools,

it is critical to expedite the enrollment process. A child or youth cannot begin school
until they are successfully enrolled. In order to do this, it is important to determine that
children and youth have all of the necessary information or records to enroll in school
(e.g., proof of immunization to enroll). A birth certificate might also be required for
first-time enrollment in a public school. Children and youth in foster care experience
delays in school enrollment when they move from placement to placement. Judges in the
field-test study of the Checklist reported that delays were often the result of transferring
records. Children and youth in foster care should have documents that detail health and
educational history. Asking schools to expedite transfer of records for children in youth in care

can reduce delays in enrollment.

ia
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Homelessness should not be a barrier to enrollment. Schools can:

¢ \Waive requirements or parental signature
¢ Arrange for vaccinations at community clinics
¢ Enroll a homeless child or youth without proof of legal residence

¢ Allow a homeless child or youth to stay in his/her prior school or assist with
transportation to a new school

Provision of Supplies and Transportation

A child’s or youth’s success in school may be dependent on the resources provided to
that young person. Provision of the appropriate school supplies (e.g., books, music
instruments, uniforms) and transportation to and from school, can greatly impact the
child’s educational success. Lack of reliable transportation is often a barrier to a child
attending school regularly. If the child or youth is homeless (which includes awaiting
foster care placement) or has needs for specialized transportation because of a disability,

the school district may be responsible for providing door-to-door transportation."

Attendance and Performance Level

Attendance records and reports on academic performance can provide beneficial
information to the court. Also, schools might not be aware that a child or youth is missing
school because of juvenile or family court matters. Children or youth experiencing multiple
moves during a school year may also be struggling academically and lose incentive to
attend. Lack of attendance may be symptomatic of other problems and indicate to

the court that more information about underlying issues may be important to obtain.
Through collaboration, courts and schools have been able to successfully tailor and
implement interventions to prevent a school from filing a truancy petition on a child or

youth in foster care.



Tracking Educational Information

Initially, judges field-testing the original Checklist not only experienced hesitancy and
disbelief from stakeholders when they asked for educational information, but they

also found that stakeholders did not know who should provide the court with such
information about a child. 7z is important to identify one key individual to be responsible for
collecting information, tracking information, and reporting information to the court. Most
educational rights flow through the natural parents or guardians of a child or youth. If a
child or youth is involved in a dependency or in a parenting or domestic relations matter,
the court may need to designate a person responsible for educational decision-making, at
least on a temporary basis. This responsible adult can help follow through on basic tasks
necessary for enrollment, transportation and monitoring the progress of a child or youth.
Ensuring that the designated person has authority to act can improve stability and success

in school.

Change in Placement/Change in School

Far too often, youth in foster care are put in special education classes because of
labeling or being behind in school work, but what is overlooked is the amount of
changes in school placement the youth has had.

—Judicial Officer

School stability should be a central consideration anytime a placement change is being
made. A change in schools can have a dramatic impact on a child or youth. Young people
spend a majority of their day in a school setting, establishing friendships, bonding with
teacher/mentors, and participating in any extracurricular activities that they may enjoy.
1t is crucial that all stakeholders involved in a case are sensitive to the fact that a disruption in
schools may be just as damaging to a child or youth as a change in home-setting.

1 try to touch base with the youth and say ‘I understand that you are switching
schools. How do you feel about that? What's good about that? What's bad
about it? Then I inquire about the IEP, if there is one, and whether it is being
transferred.

—Judicial Officer

13
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Physical Health, Mental Health and Emotional Issues

Children and youth eligible for special education services under the Individuals with
Disabilities Education Act (IDEA) or Section 504 of the Rehabilitation Act of 1973
(Section 504) should have a written plan that describes the individualized instruction
relating to the child’s or youth’s needs. Educational plans should be reviewed at least
annually. At any time, schools may convene meetings to review the child’s or youth’s
progress, repair or adjust a deficient plan, or re-examine the workings of a poorly
implemented plan. Individualized plans should be developed by a team that includes a
school administrator, special education and regular education teachers, someone who can
interpret evaluation data, a parent, a person meeting the definition of parent under IDEA
or a surrogate parent, and the child or youth if appropriate. A child’s or youths needs must
be re-evaluated at least once every three years. Reevaluations could occur more frequently if

necessary to adjust a child’s or youth’s educational program.

Make sure that I am in Special Ed. for a reason other than just because I am
in foster care. Not all of us are behind or slow — and if we are, try offering us
tutoring rather than putting us in special classes.

—Former Foster Youth Focus Group Participant

Children and youth should receive evaluations in all areas of suspected disability.
Providing relevant information about a child or youth helps define the scope and focus
of the special education evaluation. If unique needs exist, schools may need to pay for an
outside evaluator with special training and expertise (i.e., expert in learning disabilities,
mental retardation, emotional disabilities or attention deficit disorder). Before
undertaking an evaluation, schools require consent from a parent, guardian or someone
with legal authority to make decisions about education. If a birth parent is unknown or
can't be located, or if the child or youth is a dependent of the state, the court may need to
designate and give authority to someone to give consent and follow-up on the evaluation
and planning processes. Pursuant to amendments enacted in 2004, IDEA now explicitly
permits judges, in addition to the Local Education Agency (LEA), to appoint surrogate
parents. Further, these 2004 amendments to the IDEA (effective July 1, 2005) contain
specific provisions that allow the judge to appoint an individual to consent to the initial

evaluation when a child is a “ward of the state” and other criteria are met.?



Extracurricular Activities and Talents

A conscious effort needs to be made to ensure that the focus of questioning about
education is not always negative. Educational questioning can allow for praise and
encouragement and should focus as much as possible on the strengths of a young person.
Youth focus group participants expressed concern that negative stereotypes are associated
with youth in foster care with respect to education, and as a consequence, expectations
for achievement may be set far too low. Former foster youth reported that inquiry into
their education typically arose when they were having problems at school (e.g., behavioral
issues, slipping grades). Focus group participants stressed that they “want to make sure
that the youth who are doing good in school are not forgotten.” Ask about what youth
are involved in because sometimes their success is reflected in their extracurricular
activities or community work. What are some of the child’s gifts? What extracurricular
activities are the young person involved in that encourages the development of these gifts

or special talents?

Good students are often overlooked just because they are doing well.

—Youth Focus Group Participant

Transitioning

Pursuant to the federal Chafee Foster Care Independence Program, young people likely
to remain in foster care until age 18 should have a personalized independent living plan.
The law requires young people themselves to participate in designing and carrying out
their own plan. In addition, all youth on an Individualized Education Plan (IEP) who are
over age 16 are required by IDEA to have a transition plan for post-secondary education,
employment and independent living. The plan should incorporate the student’s goals and
objectives and address vocational and independent living needs involving the youth. Also,
the juvenile court may appoint or designate an adult to thoroughly review and explain

the independent living plan and or special education plan to the youth.

Some of the judges that field-tested the Checklist reported that they used the Checklist

in combination with information about the Chafee Foster Care Independence Program.?!

15
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“I talk a lot in court about it [Chafee] and I think that everyone finally knows about it,”
one judge explained. Judges also stressed the importance of passing along information
about this Act directly to youth in care. “If a child has an interest in going on with any
other post-secondary education, be it community college, university, or the school of
beauty— they need to know what is out there to help them. Judges need to know about
the local pots of money to ensure that children in foster care can get to it,” a judge
commented. A new source of financial help for youth aging out of foster care was created
in February 2003, when Congress appropriated over $41 million for Education and
Training Vouchers (“ETVs”) as part of the Chafee Foster Care Independence Program.
States were first able to access these funds in 2004 to provide up to $5,000 per year to
youth who have aged-out of foster care and are enrolled in a post-secondary education

program.*

1 talk to the kids about their post-secondary opportunities. Many children in
foster care are surprised to find out that there is a pot of money waiting for them
under the right circumstances. It really peaks their interest.

—Judicial Officer

Other Issues to Consider

Although efforts were aimed at creating an all-inclusive education checklist, below are a
few additional educational issues that judges and former foster youth suggested would be

important to address.

Length of Education Time per Day

Due to homebound educational practices put in place as a result of behavioral issues at
school, as well as the increasing popularity of home-schooling, judges should be mindful
of the amount of time that a young person is receiving educational services per day and
who is providing these services. Judges also reported that, under certain circumstances,
inadequate time allocated to a child’s education may ultimately require an out-of-home
placement in the best interests of the child.



Homebound children are not home-schooled; therefore the educational services
provided to homebound children are still the responsibility of the school district.

1 found out that some of the children under my jurisdiction, who are at a third
grade level, were only receiving two hours a week of time with an educator ...
that is not adequate. Judges need to say. ‘Hey, two hours for a third grader is not

enough.

—Judicial Officer

Age-Specific Questioning

When asking questions about the education of dependent children, it is necessary

to consider the age of the child or youth. For example, when asking whether or not

the young person has the appropriate supplies for school, consider that higher cost
amounts for participation in sports, clubs, etc., may be associated for those individuals
in junior high and high school. Also, when asking about absences from school, consider
that absences of youth in high school can directly impact credits toward high school

graduation.

Preparing Infants and Toddlers for School

Judges need to take the lead in making sure that infants and toddlers in the child welfare
system are also prepared to enter the educational system. One judge shared, “We [judges]
need to take the lead by supporting efforts to create more opportunities for Head Start
and Early Head Start® programs in order for these children to get the educational start
that they need—otherwise, they will arrive at kindergarten with one hand already tied
behind their backs.” Infants and toddlers (birth to three years) with suspected speech,
cognitive, or motor delays or attention or behavioral difficulties, may also be eligible for

special education and related services.?

There are children that have been read to in the womb and other children that
have never seen a book until they come to kindergarten ... It is hard to equalize
them when they have such a diverse background. If children could at least get
into Early Head Start it might give them a ‘leg up’ when their parents can’t

provide them with what they need.
—Judicial Officer

17



Directly Addressing and Involving Youth during Educational Questioning

When former foster youth were asked if they felt that they were given enough
opportunity to bring their educational needs to the attention of the court, most replied

that they did not.

Reasons given for why they felt this way included:

* “The courts were not asking.”
* “I didn’t know that the court had anything to do with my education.”

* “They didn’t give me a lot of opportunities to talk about my education — my

court dates were during school.”
* “I never went to court. I didn’t know that they could help.”

* “I didn't know that the court’s purpose was anything other than to listen to
the caseworker and take their side as the truth — so, why speak up or come to

court?”

Former foster youth also reported that they were unclear about the role their caseworker
played in their education. Half of the youth focus group participants shared that they
did not feel that they were given enough opportunity to bring their educational needs
to the attention of their caseworker. One youth explained, “My caseworker lacked the
knowledge and training to help me [with my education]. I was telling her what to do
on my case.” Another youth added, “My caseworker was only trying to hear about my
placement and if I was doing badly in school.”

* Methods recommended by former foster care youth with respect to how
judges could have helped address their educational needs included:

e “He/she could have talked to me in chambers.”

* “The judge could have requested that I come to court in order to hear

about it from me.”

* “He/she could have addressed me like I am a human being and not a
docket number. A simple ‘how are your grades?” would have done it.”



* “Judges could try to listen to us and hear our side of the issues — even if
we have already been stereotyped for being in foster care and think that

we will not do well in school or will drop out.”

* Youth focus group participants recommended the following questions that
judges should ask youth directly:

* How has being moved from your parents’ home affected your

education?

e Is your current living environment encouraging and helpful to your

educational needs?
e Is there anything that the courts can do to help you in school?
* Do you plan to go to college? If so, do you feel prepared?

* How do you feel when your caseworker attends your school?

Do you like it?
* Are you getting all of the help you need for school?

* Do you understand why you are in Special Education? Do you feel that

you belong in Special Education?

Other Steps to Help Address Educational Needs

Judges participating in our surveys, focus groups, and field-tests of the Checklist
recommend taking the following steps to help address the educational needs of children
and youth in care. These steps include, but are not limited to:

v/ Inquire as to a young person’s progress in school during each hearing
v" Encourage the child welfare agency to maintain the young person’s school

placement — despite moves in care

Work with each system to develop formal protocols regarding confidentiality and the

sharing of information about educational needs
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Hold regular meetings with decision-makers on the Board of Education

Involve educational representatives in court improvement efforts and include

them in court improvement committee membership
Give children and youth a voice in the process

Elevate the importance of education for youth in care with policymakers and

other community stakeholders to inform key decisions

Facilitate the development of collaborative structures and strategies to

improve educational outcomes such as:

* Create a memorandum of agreement and understanding among school,

social service agencies, and the courts to share information
* Train judicial officers and other key stakeholders on educational issues

e Provide educational advocates or liaisons to ensure that the educational

needs of children and youth are met

e Participate in reciprocal training with child welfare agencies and school

districts
* Convene joint committees

¢ Provide more information about the state and federal laws on the

educational rights of children

* Develop enforcement tools for judges to ensure that school districts are

meeting the educational needs of children and youth in foster care

* Offer cross-training for all court participants on educational issues for

children and youth in foster care

* Address confidentiality barriers (fact or fiction) among agencies, schools,

and courts that can create and perpetuate a lack of understanding

* Include foster parents in collaborative efforts



TIP SHEET

Steps Judges Can Take to
Meet the Educational Needs
of Children and Youth

Preliminary Issues: Records, Placement, and Decision Making

v/ Clarify in orders who holds the educational decision rights for the child. This is
especially important for children who have or may have disabilities that affect

their learning,.

[t's important to identify one key individual to be responsible for collecting, tracking, and
reporting information to the court.

v Identify or order appropriate parties to advocate for the child on various school

issues (such as enrollment, disciplinary problems, access of records, etc.).
v/ Verify that the child’s case plan ensures educational stability for the child by:

* Taking into account the appropriateness of the educational setting
(e.g. academic progress, curriculum, special education resources) and
proximity to the school the child is enrolled in at time of placement

when making placement decisions.

* The child welfare agency coordinating with education agencies to
ensure the child stays in the current school when it is in the child’s best

interest.

* When it is not in the child’s best interest to remain at the current
school, coordinating with the local education agency so that the
child will immediately be enrolled in an appropriate school and all

educational records are promptly provided to the new school.

Delays in school enrollment are often due to a delay in transferring records.
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e When it is in the child’s best interest to remain in the current school,
providing the child with transportation to the school. The foster care
maintenance payment can be used to pay for reasonable travel to the

child’s school.

General Education Issues

v Identify which party or parties will be advocating for the child on issues such
as provision of appropriate services, ensuring the child stays on track for
graduation, and ensuring the child is fully participating and engaged in the

school experience.

v/ Plan regular reviews of whether the child is making enough progress, being
promoted, and is on target for graduation.

v/ At initial placement and any placement changes, plan regular reviews of
whether a school-age child in foster care or who is receiving an adoption
assistance or guardianship payment is enrolled full-time in elementary or high
school or has completed high school unless a medical condition prevents the
child from doing so.

v/ Ensure that court hearings do not conflict with the child’s school schedule.

Make a conscious effort to ensure that the focus of educational questioning isn’t
always negative. Educational questioning can focus on the strengths of a young
person and allow for praise and encouragement.

Special Education Issues

v/ For IDEA purposes, determine who the parent is. Consider clarifying through
a court order, so there is no misunderstanding on who holds IDEA decision
making rights.

v’ If needed and if permitted under the IDEA and state rules, appoint a surrogate
parent.



V' A judge can appoint a Guardian to make special education decisions for the
child whenever that is in the child’s best interest. An education Guardian
appointed by the Court is the parent under IDEA and preempts any other
IDEA parent (including a birth or adoptive parent).

v' A judge can suspend the biological or adoptive parent’s rights to make
educational decisions and appoint another person who can consent to the first
(initial) special education evaluation; but only an IDEA parent (which includes

a surrogate parent) can give consent for special education services to begin.

Special education services are available for children from birth to age 21.

v’ If the child needs a special education or early intervention referral, order a party
to the case to work with the IDEA parent to request an evaluation within a
specified time frame and to make sure the evaluation is done within the legal
timeline.

v/ Appoint an education advocate to help the parent or IDEA parent, navigate the

administrative process, ensure timelines are followed, etc.

The child’s needs must be re-evaluated at least once every three years.

v If the school is failing to complete an evaluation in a timely manner, order
the child welfare agency to complete an evaluation. Remember that schools
can still insist on doing their own, but they must also consider the evaluation

conducted through the child welfare agency.

V" A judge should ensure that any infant or toddler with a substantiated case
of abuse and neglect or who has been affected by illegal substance abuse or
withdrawal symptoms resulting from prenatal drug exposure has been referred

to the local early intervention program.

When appropriate, make inquiries about educational progress, achievements, goals
and aspirations directly to the child.
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Questions to Ensure That the Educational Needs of Children
and Youth in Foster Care Are Being Addressed

General Education Information

Enroliment

B s the child or youth enrolled in school?
At which school is the child or youth enrolled?
A In what type of school setting is the child enrolled (e.g., specialized school)?

B How long has the child or youth been attending his/her current school?
' Where is the school located in relation to the child’s or youth’s current foster care placement?

B If currently not in a school setting, what educational services is the child or youth receiving and from whom?
A Is the child or youth receiving homebound or home-schooled educational services?
I Yes: Who is responsible for providing educational materials and what information is available about their quality?
A If Yes: How frequently are educational sessions taking place?
(L  What is the duration of each session? (e.g., how many hours?)

Provision of Supplies
B Does the child or youth have appropriate clothing to attend school?

B Does the child or youth have the necessary supplies and equipment (e.g., pens, notebooks, musical instrument) to be successful

in school?

Transportation
B How is the child or youth getting to and from school?
B What entity (e.g., school, child welfare agency) is responsible for providing transportation?

B If the child has remained in the school he or she was enrolled at the time of placement, is the child welfare agency utilizing
funding for Title IV-E foster care maintenance payment to fund reasonable travel for the child?

Attendance
B s the child or youth regularly attending school?

B Has the child or youth been expelled, suspended, or excluded from school this year/ever?
If Yes: How many times?
Have proper due process procedures been followed for the expulsions, suspensions, or exclusions from school?

What was the nature/reason for the child’s or youth’s most recent expulsion, suspension, or exclusion from school?

ooou

How many days of school will the child or youth miss as a result of being expelled, suspended, or excluded from
school?

A If currently not attending school, what educational services is the child or youth receiving and from whom?

B How many days of school has the child or youth missed this year?
A What is the reason for these absences?
' What steps have been taken to address these absences?
A Has the child or youth received any truancies, and if so, for how many days?
A Has the child or youth been tardy, and if so, for how many times?

Performance Level
B When did the child or youth last receive an educational evaluation or assessment?

Asking the Right Questions II: Judicial Checklists to Meet the Educational Needs of Children and Youth in Foster Care
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How current is this educational evaluation or assessment?
How comprehensive is this assessment?

B At which grade level is this child or youth currently performing? [Is the child or youth academically on target?]

3

Is this the appropriate grade level at which the child or youth should be functioning?
A If No: What is the appropriate grade level for this child or youth?
A TIs there a specified plan in place to help this child or youth reach that level?

B What is the child or youth’s current grade point average?

3

If below average, what efforts are being made to address this issue?

B Is the child or youth receiving any tutoring or other academic support services?

o

If Yes: In which subjects?

Tracking Education Information

B Does this child or youth have a responsible adult serving as an educational advocate?

3

If Yes: Who is this adult?
' How long has this adult been advocating for the child’s or youth’s educational needs?
' How often does this adult meet with the child or youth?
' Does this adult attend scheduled meetings on behalf of the child or youth?
O Is this adult effective as an advocate?

B If there is no designated educational advocate, who ensures that the child’s or youth’s educational needs are being met?

ooouoU

Who is making sure that the child or youth is attending school?

Who gathers and communicates information about the child’s or youth’s educational history and needs?

Who is responsible for educational decision-making for the child or youth?

Who monitors the child’s or youth’s educational progress on an ongoing basis?

Who is notified by the school if the child or youth is absent (i.c., foster parent, social worker)?

Who could be appointed to advocate on behalf of the child or youth if his or her educational needs are not met?

Change in Placement / Change in School

B Has the child or youth experienced a change in schools as a result of a change in his or her foster care placement?

3
9
9

If Yes: How many times has this occurred?
What information, if any, has been provided to the child’s or youth’s new school about his or her needs?
Did this change in foster care placement result in the child or youth missing any school?
A If Yes: How many days of school did the child or youth miss?
A Have any of these absences resulted in a truancy petition?

B At inidal placement or for subsequent foster placement changes, was the appropriateness of the current educational setting and

proximity to the child’s current school taken into account?

3

Does the child welfare agency case plan include documentation that these factors were considered?

B Has the child welfare agency coordinated with the appropriate local educational agencies to ensure that the child remains in the

original school setting, if it is in the best interest of the child to do so?

3

Does the child welfare agency case plan include documentation of this coordination between agencies?

B If it is not in the best interest of the child to remain at the current school, has the child welfare agency coordinated with the

appropriate local educational agencies to ensure immediate enrollment in the new school?

9
9

Does the child welfare agency case plan include documentation of this coordination between agencies?
Has the child welfare agency arranged for the prompt release of all educational records to the new school?



Health Factors Impacting Education

Physical Health

B Does the child or youth have any physical issues that impair his or her ability to learn, interact appropriately, or attend school
regularly (e.g., hearing impairment, visual impairment)?
I Yes: What is this physical issue?
(' How is this physical issue impacting the child’s or youth’s education?
' How is this need being addressed?

Mental Health

B Does the child or youth have any mental health issues that impair his or her ability to learn, interact appropriately, or attend
school regularly?
A If Yes: what is this mental health issue?
' How is this mental health issue impacting the child’s or youth’s education?
' How is this need being addressed?

B s the child or youth currently being prescribed any psychotropic medications?
A If Yes: Which medications have been prescribed?

A Has the need for the child or youth to be taking this medication been clearly directly explained to him or
her?

' How will this medication affect the child’s or youth’s educational experience?

Emotional Issues

B Does the child or youth have any emotional issues that impair his or her ability to learn, interact appropriately, or attend
school regularly?
A If Yes: What is this emotional issue?
' How is this emotional issue impacting the child’s or youth’s education?
' How is this need being addressed?

B Ts che child or youth experiencing any difficulty interacting with other children or youth at school (e.g., Does the child or
youth have a network of friends? Has he or she experienced any difficulty with bullying?)
A If Yes: What is being done to address this issue?

Special Education and Related Services Under IDEA and Section 504

B If the child or youth has a physical, mental health or emotional disability that impacts learning, has the child or youth (birth to
age 21) been evaluated for Special Education/Section 504 eligibility and services?
A If No: Who will make a referral for evaluation or assessment?
(A If Yes: What are the results of such an assessment?
A Have the assessment results been shared with the appropriate individuals at the school?

B Does the child or youth have an appointed surrogate pursuant to IDEA (e.g., child’s or youth’s birth parent, someone else
meeting the IDEA definition of parent, or an appointed surrogate parent)?
A If No: Who is the person that can best speak on behalf of the educational needs of the child or youth?
' Has the court used its authority to appoint a surrogate for the child or youth?
A Has the child’s or youth’s education decision-maker been informed of all information in the assessment and does
that individual understand the results?

B Does the child or youth have an Individualized Education Plan (IEP)?
A If Yes: Is the child’s or youths parent or caretaker cooperating in giving IEP information to the appropriate
stakeholders or signing releases?
A Is the plan meeting the child’s or youth’s needs?
A Is the child’s or youth’s education decision-maker fully participating in developing the IEP and do they agree with
the plan?



B Does the child or youth have a Section 504 Plan?
L If Yes: Is this plan meeting his or needs?

d  Is there an advocate for the child or youth participating in meetings and development of this plan?

Extracurricular Activities and Talents

B What are some identifiable areas in which the child or youth is excelling at school?

B s this child or youth involved in any extracurricular activities?
A If Yes: Which activities is the child or youth involved in?
A Are efforts being made to allow this child or youth to continue in his or her extracurricular activities (e.g.,
provision of transportation, additional equipment, etc.)?

B Have any of the child’s or youth’s talents been identified?
A Ifyes: Whar are these talents?
A What efforts are being made to encourage the child or youth to pursue these talents?

Transitioning

B Does the youth have an independent living plan?
A If Yes: Did the youth participate in developing this plan?
A Does this plan reflect the youth’s goals?
(A If Yes: Does this plan include participation in Chafee independent living services?

' Does this plan include vocational or post-secondary educational goals and preparation for the youth?
B s the youth receiving assistance in applying for post-secondary schooling or vocational training?

B Is the youth being provided with information and assistance in applying for financial aid, including federally-funded
Education and Training Vouchers (see Chafee Foster Care Independence Program)?

B If the youth has an IER does it address transition issues?
A If Yes: What does this transition plan entail?
A Did the youth participate in developing the transition plan?
A Is this transition plan coordinated with the youth’s independent living plan?

Practice Tip: When appropriate, consider addressing these questions directly to the children and youth.



Critical Questions Every Judge Should Ask About
Education in Every Case

a

Preliminary Issues: Placement, Decision-Making, Attendance and Records

In determining the foster care placement for the child, was the appropriateness of the current educational
setting and proximity to the child’s current school taken into account? Does the child’s case plan include

documentation that these factors were considered?

Has the child welfare agency coordinated with the appropriate local educational agencies to ensure that

the child remains in the original school setting, if in the best interests of the child to do so? If it is not,

and a change in educational placement is necessary, has the child welfare agency coordinated with the local
educational agencies to ensure immediate and appropriate enrollment and attendance in the new school? Has
the child welfare agency arranged for the release of all educational records to the new school?

If the child has changed schools, have the child’s credits been transferred from previous schools? If not, who
will be responsible for ensuring all credits are successfully transferred?

Is the child currently enrolled in and attending school full-time? If not, why not? What is the plan for
immediate enrollment? Who is responsible for implementing that plan and ensuring the child is attending
school full time?

Is a preschool aged child enrolled in Head Start or another appropriate early childhood education program? If
not, why not?

Does the child need transportation to school? If so, who will coordinate transportation arrangements? If
the child needs transportation to the previous school (school of origin) who is providing and funding the

transportation?

Who has the legal right to make educational decisions for the child? Is this person effective as an educational
advocate (i.e., do they meet regularly with the child, attend meetings, etc.)? If not, does this person need
assistance with educational decision-making OR should another decision-maker be appointed?

Who is involved in the child’s daily educational activities, such as helping with homework and monitoring
school progress?

Are complete and up-to-date school records included in the child welfare case file? If not, has parental consent
been obtained to release the school records? How will the agency communicate critical educational information
to the child’s caregiver and other stakeholders?

Educational Success

Is the child on track academically for their current grade? Is the child reading at grade level?

Has the child repeated a grade during the last two academic years? If so, what remedial help has been provided
to the child?

What general education support services does the child require to be successful in school (tutoring, ESL,
supplies, extracurricular participation, etc.)? Who will be responsible for ensuring the child receives these
services?

Does the child have any school engagement challenges (enrollment, truancy, discipline, etc.)? How is the
agency or child advocate helping the child to overcome these challenges?
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Who has discussed the child’s educational goals with the child and what input did the child provide?

Special Education Issues

Does the child have physical, emotional, medical, or mental health issues that impact educational performance
and might require a special education evaluation to determine eligibility for services under IDEA/Section 504?
If yes, has one been ordered? What services is he/she receiving to address these issues?

Is there an active birth or adoptive parent or other legally authorized decision-maker who is able and willing to
request an evaluation and make special education decisions for the child? If not, who will be responsible for
ensuring that a surrogate parent or education guardian is appointed (e.g., agency, court order, etc.)?

If the child is eligible for special education services, is the child’s IEP current and appropriate? Is he/she
receiving the services identified in the IEP in the regular classroom with supports? If not, why not?

If the child is under the age of three, and there has been a finding of abuse or neglect, has the child been
referred to the Infants and Toddlers with Disabilities Program for screening or evaluation? If entitled to early
intervention services, does the child have a current Individualized Family Service Plan (IFSP) that includes

appropriate services? Are the services provided in the most natural environment possible?

Additional Considerations

Ask the child (if present) or the child’s attorney and parent: What information do you want the court to know
about your (the child’s) educational and extracurricular goals, achievements, and challenges?

Are the child’s appointments and court appearances being scheduled to minimize the impact on his/her
education? Are efforts being made to ensure the child is not penalized for school time or work missed because
of the court or child welfare case activities?

What additional orders do you need from me?

If an older youth, please refer to the Critical Questions Every Judge Should Ask about Education and Older Youth for
additional questions.



Critical Questions Every Judge Should Ask About
Education and Older Youth

Secondary Education Information

W What does the youth state as his/her educational goals with regard to high school completion?

W Is the youth on track to graduate and/or complete high school (in terms of credits, exams, etc.)? If not, what
is being done to re-engage the youth? Who will advocate for the youth to address challenges, such as credit
transfer problems, that might prevent the youth from completing high school?

W If the youth’s goals are not to complete a traditional high school track, what efforts have been made to redirect
and support him/her to obtain a regular high school diploma? If the youth has other goals, what supports are
in place to help him/her achieve these goals?

W Has the agency contacted the school counselor to ensure the counselor is providing the youth with ongoing
advice and support, as necessary?

U If the youth is eligible for advanced placement courses, is the youth enrolled in the appropriate courses? If nor,
who will be responsible for assisting the youth with enrollment?

W Is the youth having any difficulties in school (attendance, discipline, transportation, etc.)? Who is helping
him/her to address these problems?

W Is the youth participating in all aspects of the school experience including sports, music, art, academic
programs, social events, and other extracurricular activities? If not, why not (e.g., lack of opportunities, money,

transportation, etc.)?

W What has the youth received by way of individualized and comprehensive counseling about educational options
and planning that maximizes his/her strengths and personal goals and respects his/her cultural identity?

Post-Secondary Planning

W What does the youth state as his/her post-secondary education, training, and/or career goals?

W Has the youth been exposed to possible post-high school education or vocational training opportunities (e.g.,
toured colleges or vocational training facilities in his/her area of interest)?

W For youth who have higher education goals, what supports are in place to achieve those goals?

U Has the youth taken or does he/she plan to take standardized college admission tests (PSAT, SAT, ACT)? Has
the youth been informed about available funds to cover testing and application fees? What costs, if any, have
been, or will be, paid by the agency?

W Does the youth have all of the necessary documents to take college admission tests and apply for post-secondary
and/or vocational schools (photo identification, birth certificate, social security card, etc.)? If not, does the
youth know how to obtain these documents?

W For youth who have vocational education goals, what efforts have been made to help the youth enroll and
succeed in an appropriate vocational education program?

W Is the youth receiving assistance with completing applications and preparing for exams and interviews? Does
the youth have transportation to exams and interviews?
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W What information has the youth received about available grants, scholarships, tuition waivers, and training
vouchers? Is the youth receiving assistance in applying for financial aid?

Special Education Needs

W Is the youth eligible for special education services and/or accommodations under IDEA/504? What services are
being provided to meet the needs of the youth?

W If the child is over age 16 (or earlier if mandated by state law), does the youth have a current IEP which
includes a transition plan that is comprehensive and realistic and identifies the services and supports needed to
achieve transition goals, including post-secondary education and training?

W Has the special education transition planning been coordinated with the child welfare agency’s planning for the
student’s exit from the child welfare system?

Independent Living

Does the youth have an Independent Living Plan (ILP)? Was the youth involved in its development?
Does the ILP reflect the youth’s short and long-term educational goals?

Who will provide ongoing support to the youth to help achieve the goals set forth in the ILP?

U U U U

Does the ILP include participation in Chafee Independent Living Services?

Transition Planning

U Has the child welfare caseworker assisted the youth in developing a personalized and comprehensive transition
plan which includes specific options for medical benefits, employment, housing, education, and various support
services? Is the transition plan as detailed as the youth wants?

U Has the transition plan been completed no later than 90 days (as required by federal law) before the
youth reaches age 18, or a later age if the youth’s stay in foster care has been extended beyond age 182

W Who is working with the youth to connect him/her to the services in the transition plan?

W Has the youth been informed of his/her right to obtain complete educational records at age 18? Is the youth
aware of the process by which to obtain these records?

W Does the youth have copies of, or know how to get, current immunization and medical records?

U Has the youth been informed of resources available for searching for employment opportunities? Has the
youth received training on how to complete a job application, create a resume, and develop necessary interview
skills? If not, who will provide the youth with training on these items and on basic job skills?

W What types of family and/or community supports does the youth currently have in place that will continue
after his/her transition out of foster care?

W Does the youth currently have a lawyer assisting with transition planning and advocacy? If the youth needs
legal assistance after he/she leaves care, has the youth been given information about how to access that

assistance?

U Is there a plan in place to help the youth access Social Security or other benefits, if eligible?

Other Considerations

U Whar additional orders do you need from me?
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1999 and the John H. Chafee Foster Care Independence Program, Badeau, S.H. (2000), please see www.
nationalfostercare.org/.

** Information on ETVs can be found at www.nrcys.ou.edu/nrcyd/publications/monographs/etv.pdf. The
website mentioned in endnote 22 will also contain future publications on ETVs.

# For more information about the Head Start and Early Head Start programs, please see the National
Head Start Association website at www.nhsa.org; the Administration for Children and Families web page
with respect to Head Start at www.acf.hhs.gov/programs/ohs/; and the National Association for the
Education of Young Children website at www.naeyc.org.

24 For more information about the needs of Infants and Toddlers in the Child Welfare System, please see
Osofsky, ].D., Maze, C., Lederman, C.S., Grace, M., and Dicker, S. (2002). “Questions Every Judge
Should Ask About Infants and Toddlers in the Child Welfare System.” Published by NCJFC], Reno, NV.
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For additional resources on improving the educational outcomes of
children and youth in foster care, visit the Legal Center for Foster Care
and Education at www.abanet.org/child/education and the National

Working Group on Foster Care and Education at www.casey.org.
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